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EXTENDING CERTAIN PRIVILEGES AND IMMUNITIES 
TO JUDGES OF THE INTERNATIONAL COURT OF 
JUSTICE 


THURSDAY, MARCH 5, 1959 


House or REPRESENTATIVES, 
CoMMITTEE ON Foreign AFFAIRS, 
SUBCOMMITTEE ON INTERNATIONAL 
ORGANIZATIONS AND MovEMENTS, 
Washington, D.C. 


The subcommittee on International Organizations and Movements 
met at 2:35 pan, in room G-3, United States Capitol, Hon. A. S. J. 
Carnahan (chairman of the subcommittee) presiding. 

Mr. Carnanan. The committee will come to order. : 

The meeting this afternoon is for consideration of proposed legis- 
lation which deals with privileges of judges of the International 
Court of Justice. be ies 

We will begin the meeting by having read a communication from 
Secretary Herter. i} & 

Mr. Clerk, will you read the communication. 

Mr. Hix (reading) : 

DEPARTMENT OF STATE, 
Washington, February 17, 1959. 
The Honorable, Sam RAYBURN, 
Speaker of the House of Representatives. 

Dear Mr, SPEAKER: The International Court of Justice, to whose Statute the 
United States is a party by virtue of its membership in the United Nations, sits 
at The Hague. Its 15 judges, representing the main forms of civilization and 
the principal legal systems of the world, frequently choose to reside in coun- 
tries other than their own in order to enable them expeditiously to travel to 
The Hague when needed. 

The General Assembly of the United Nations, on December 11, 1946, adopted 
Resolution 90(1I), which provided in part as follows: 

“The General Assembly, 

ce * * * = * + 

“2. Recommends that if a judge, for the purpose of holding himself perma- 
nently at the disposal of the Court, resides in some country other than own, 
he should be accorded diplomatic privileges and immunities during the period 
of his residence there.” 

The United States delegation voted in favor of this resolution. 

Implementation of this resolution has been undertaken by some United Na- 
tions members. France and Italy, for example, grant diplomatic privileges and 
immunities to judges not nationals of the state of residence. 

Although the United States has not yet taken steps fully to implement this 
resolution, a substantial measure of privileges and immunities is presently 
granted in the United States to judges of the International Court of Justice. 
Under Article 19 of the Statute of the Court, judges engaged on the business 
of the Court enjoy diplomatic privileges and immunities. In addition, under 
section 7(b) of the International Organizations Immunities Act (Public Law 
291, 79th Cong., Ist sess. (1945) ) judges are immune from suit and legal process 
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relating to acts performed by them in their official capacity and falling within 
their functions. However, these provisions might not protect a judge while ip 
residence in the United States, even if he had taken up residence here in order 
to be readily accessible to The Hague. 

Accordingly, there is submitted for your consideration and favorable action q 
draft bill to give judges of the International Court of Justice, other than na- 
tionals of the United States, the privileges and immunities which the United 
States now grants to envoys accredited to it. The granting of such privileges 
and immunities would be in conformity with the recommendation of the General 
Assembly. It would also symbolize the importance attached by the United 
States to the impartial and independent functioning of international judicial 
tribunals. 

The Department has been informed by the Bureau of the Budget that there 
is no objection to the submission of this proposed legislation. 

Sincerely yours, 


INTERNATIONAL COURT OF JUSTICE 


CHRISTIAN A. HERTER, 
Acting Secretary. 


The legislation reads as follows: 


A Bill to extend certain privileges and immunities to judges of the Interna 
tional Court of Justice. 

Be it enacted by the Senate and Heuse of Representatives of the United 
States of America in Congress assembled, That the judges of the International 
Court of Justice, other than nationals of the United States, shall be entitled 
in the territory of the United States to the same privileges and immunities as 
are accorded to diplomatic envoys accredited to the United States. 

Mr. Carnanan. This letter is the basis for the consideration of pro 
posed legislation. The bill has not been introduced. 

I called the meeting to hear from the State Department as to why 
they feel that this legislation is necessary and to give the members of 
the subcommittee a chance to express their opinions regarding the 
matter. 

We are fortunate to have with us this afternoon the Honorable 
Loftus E. Becker, Legal Adviser of the State Department. 

Mr. Becker, we will be glad to have from you any statement that 
you may care to make. 


STATEMENT OF HON. LOFTUS E. BECKER, LEGAL ADVISER, 
DEPARTMENT OF STATE 


Mr. Becker. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, on December 11, 
1946, the General Assembly of the United Nations adopted Resolution 
90(I), which dealt with the subject of privileges and immunities of 
members of the International Court of Justice. That resolution pro 
vided in part as follows: 

The General Assembly * * * recommends that if a judge, for purpose of 
holding himself permanently at the disposal of the Court, resides in somé 


country other than his own, he should be accorded diplomatic privileges and 
immunities during the period of his residence there. 


This resolution was passed in the Sixth Committee of the General 


Assembly, which is the committee dealing with legal matters, and 
adopted in the General Assembly itself, by unanimous votes. 
owever, implementation of this resolution has thus far not been 
undertaken by the United States. There was, of course, no legal obli- 
gation to do so, although General Assembly recommendations are 
entitled to careful consideration by member states of the United 
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INTERNATIONAL COURT OF JUSTICE 3 


Nations and have customarily been accorded weight and respect in the 
United States. 

Even at the time when the resolution was adopted, the judges of 
the International Court of Justice possessed substantial privileges 
and immunities within the United States under applicable law. 

Article 19 of the statute of the Court, which is. annexed to, and 
forms an integral part of, the Charter of the United Nations, pro- 
vides that members of the Court, when engaged on business of the 
Court, shall enjoy diplomatic privileges and immunities. 

In addition, section 7(b) of the International Organizations Im- 
munities Act grants to officers of international organizations, such as 
the judges of the International Court of Justice, immunity from suit 
and legal process relating to acts performed by them in their official 
capacity and falling within their functions. Both of these provi- 
sions are in effect today. It will be apparent, however, that these 
han do not effectuate the results contemplated in Resolution 
90(I). 

A judge of the International Court of Justice may choose to reside 
in a country other than his own for the purpose of making himself 
more readily accessible to the Court without being continuously en- 
gaged on the business of the Court or immediately occupied in the 

rformance of an act in his official capacity, and falling within his 
unctions. Recent developments in transportation have increased the 
significance to the United States of the situation envisaged in Gen- 
eral Assembly Resolution 90(1). 

In view of existing air schedules between United States and Europe, 
the seat of the International Court of Justice at The Hague is only 
a few hours away. Moreover, the location within the United States 
of the headquarters of the United Nations naturally exerts an attrac- 
tion upon international officials, including judges of the International 
Court of Justice. 

For this reason, it may be anticipated that, to an extent not pre- 
viously customary, judges may seek residence within the United States 
for the purpose of holding themselves at the disposal of the Court. 

Diplomatic privileges and immunities are already conferred by 
France and Italy on judges of the International Court of Justice, 
other than their own nationals, who choose to reside within their 
territories. 

The United States grants diplomatic privileges and immunities to 
the permanent representatives of members of the United Nations to 
the United Nations, and to certain members of their staffs as well. 

It is our belief that judges of the International Court of Justice 
should be welcomed to take up residence within the United States; 
and we are confident that judges would view the proposed statute as 
an expression of welcome. 

You are dealing here with 15 individuals. There are a total of 
15 judges on the International Court. 

As of the present day, because there is a U.S. member of the Court, 
and because the privileges and immunities would not be accorded 
in the United States to citizens of the United States, it involves only 
14 individuals. 

There is also a provision in the charter of the Court that where a 
state which does not have a member on the Court is a party to litiga- 
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tion, and the other party to the litigation has a member, then an ad- 
ditional ‘ad hoc judge may be appointed for the purposes of that cas 
so there could be a case—to correct myself—where 15 individual 
might be involved. | 
dow, it is a very small number of individuals as compared with, I 
am informed, the some 525 individuals who have such diplomatic 
tivileges and immunities under section 15 of the United‘ Nations 
Headquartets Agreement in New York, but from our standpoint it 
is a very important addition. Ye 

We in every respect are trying to advance the rule of law and gai 
oe 2 for the International Court of Justice. We feel that it is 
rather invidious under the existing legislation to have to determine 
in the case of a judge who is residing in the United States as fo 
whether, when a particular act occurs, he was or was not acting in 
performance of his official duties. ‘ 

In our view, a judge is similar to an officer of the army. He is on 
duty 24 hours a day, and I must say I would find it almost impos- 
sible to determine whether, if a judge was writing an opinion and 
then proceeded on to his home, whether or not in that intervening 
time he was in performance of duty. . 

I think it would be rather andignified for us to make an inquiry 
into that issue of fact. ' 7 

I think that the judges certainly should be accorded treatment 
equal to that to which we give foreign diplomats and I think it isa 
very desirable thing to have judges of the International Court of 
Justice in residence in this country. 

Thank you, gentlemen. I shall be glad to answer any questions 
you may desire to ask. 

Mr. Carnanan. Are there any judges other than the United States 
member of the Court now residing in the United States? ' 

Mr. Broker. As of the present day, I am not aware that any judge 
other than Green Hackworth resides in the United States. | 

Mr. Carnanan. Is there an indication some of the judges may 
want to take up residence in this country ? 7” 

Mr. Becker. I had heard some of the judges may want to take up 
residence in this country; yes, Mr. Chairman. 

Mr. Carnanan. And we would only be extending to them the di 
lomatic immunities that are extended to people attached to the U.N, 
or to embassies in this country ? 3 

Mr. Becxerr. That is correct, Mr. Chairman. : 

Mr. Carnanan. Just as a matter of information, what countries 
are represented on the Court at the present time? _ | 

Mr. Becxer. I will just have to go down the line in my recollec- 
tion on that. ‘ 

China, Pakistan, Norway, United States, Russia. _ 

Mr. Carnanan. You may supply the complete list for the record 
if you desire. 

r. Becker. Very well. 


INTERNATIONAL COURT OF JUSTICE 
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INTERNATIONAL COURT OF JUSTICE 5 


(The information requested is as follows :) 
Mr. Helge Klaestad, President, Norway. 

Sir Muhammad Zafrulla Khan, Vice President, Pakistan. 
oe 1 Guerrero, El Salvador. 

J. Basdevant, France. 

G. H. Hackworth, United States of America. 

B. Winiarski, Poland. 

A. H. Badawi, United Arab Republic. 

E. C. Armand-Ugon, Uruguay. 

F, I. Kojevnikov, U.S.S.R. 

Sir Hersh Lauterpacht, United Kingdom. 

L. M. Moreno Quintana, Argentina. 

R. Cordova, Mexico. 

V. K. Wellington Koo, China. 

J. Spiropoulos, Greece. 

Sir Percy Spender, Australia. 

Mr. Carnanan. Dr. Judd. 

Mr. Jupp. Mr. Chairman, I can see no reason for not passing this 
bill. I am surprised that it was recommended by the General As- 
sembly with our country’s affirmative vote as long ago as December 
1946, and no action has been taken on it previously. Probably, as 
you say, nobody brought the question up, as no justice planned to live 
end Mr. Becker, I wonder about one sentence here in your letter 
regarding this legislation, at the bottom of the first page. It says: 

France and Italy, for example, grant diplomatic privileges and immunities 
to judges not nationals of the state of residence. 

Are those judges of the International Court of Justice, or does 
that mean other kinds of judges? 

Mr. Becker. It is my tt i that refers only to judges of 
the International Court of Justice. 

Mr. Jupp. I wondered if the countries exalted the position of judge 
to the point that a judge of the Federal Government or the national 
government of another country is granted this sort of immunity in 
those two countries, France and Italy. 

I think, Mr. Chairman, that you or the chairman of the full com- 
mittee should introduce the bill and we bring it out. 

Mr. Carnauan. Mr. Fountain. 

Mr. Fountain. Mr. Chairman, I am inclined to agree with Dr. 
Judd. However, since we have these gentlemen here, for my own in- 
formation and the record, Mr. Becker, will you tell us just what the 
rivileges and immunities of diplomatic envoys accredited to the 

nited States are? 

Mr. Becker. Well, in the first instance they are free.of civil or 
criminal process. ‘Those are the basic immunities. 

_ Mr. Fountarn. I am familiar with those. Are there any other 
smeaniies that would concern them or in any way affect their ability 
operate 
r. Becker. Under our existing legislation with respect to inter- 
national organizations, and in general, it is true of diplomats, they also 
are permitted to bring in their baggage and effects free of duty or 
customs charges and things of that sort. 


88599—59——2 








6 INTERNATIONAL COURT OF JUSTICE 
Mr. Fountain. But they are inspected ? cus. 
Mr. Becker. I understand they are not inspected. I was thi 

of traveling on diplomatic passport where your effects are inspecte 

Mr. Carnauan. That is probably a matter of courtesy and they are 
not inspected. 

Mr. Becker. It is a matter of courtesy and not a matter of right. 
That is all, sir. 

Mr. CarnaHAn. Mr. Fascell. 

Mr. Fascetx. I have no questions, Mr. Chairman. 

Mr. Carnauan. Mr. Coffin. 

Mr. Corrmy. What is the sanction if a crime is committed by a 
diplomat and no criminal process runs against him ? 

r. Becxer. There is no sanction as such. In the case of a diplo- 
mat, what you can do is declare him persona non grata and have him 
return to his own country. 

Mr. Corrin. Of course, I don’t think this is a very real possibility, 
but does the doctrine of persona non grata also apply to judges on 
international tribunals? 

Mr. Becker. I haven’t considered the question before, but my 
offhand answer would be that even if there were an argument that 
it could be applied we would not want to exercise it. 

Mr. Corrin. Somewhat with tongue in cheek I would suggest we 
could amend this to include Justices of our own Supreme Court. 
There occasionally seems to be a need. 

Mr. Jupp. For their protection ? 

Mr. Corrtin. Yes. 

I have no further questions, Mr. Chairman. 

Mr. Carnanuan. Mr. Meyer. 

Mr. Meyer. I find myself in a rather strange position on this be- 
cause I certainly am in full accord with everything in this proposal 
and yet there is a little warning bell that rings in the back of my mind. 

I wonder if it is actually wise, considering the condition of world 
affairs, for these judges to reside in the United States where by doing 
something of this type it might look as though we were perhaps doing 
something which might lead to the statement being side that we are 
in some indirect way trying to influence these judges by having them 
residents of our country. 

In other words, I'am in complete sympathy with the thing, and I 
think it is right and it should be done; but I just wonder whether it is 
really wise for the above reason. 


Mr. Becxer. Well, Congressman, I have some thoughts that may 


tend to reassure you on that point. 

I think under present conditions of the world it would be a very 
fine thing if one or more members of that Court resided in the United 
States. The reason I say that is that there is provision under the 
statutes of the Court for the Court to operate in panels. That is, 
you don’t have to have the whole Court operating. 

I can conceive of a situation arising where the seat of the Court at 
The Hague is destroyed, and yet the institution could be perpetuated 
— such circumstances by action of a panel sitting in the United 

tates. 

That is the type of thing we have to consider possible in days like 
these; and I think it would be more important under such circum- 
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INTERNATIONAL COURT OF JUSTICE 7 


stances that we would have available this very important organ of 
the United Nations. 

Mr. Meyer. I see that, too, and I see it very well. I felt we should, 
however, weigh this proposal carefully just in case it could be an indi- 
cation that maybe the charge would be made by some of our potential 
enemies or others who didn’t like us that we kind of thought we owned 
this judge or we owned that judge or anything of that type. That is 
what I really meant. 

Mr. Becker. Of course, the action we are asking be taken here is 
just the opposite of exerting any pressure. It is actually putting them 
in an immune status so we wouldn’t be able to exercise any pressure 
on them. 

Mr. Jupp. Mr. Chairman, may I inquire what happened to the 
International Court of Justice during World War II when Holland 
was overrun ¢ 

Mr. Brecker. The Court was there for a while and then, as I recall, 
the judges moved out of The Hague when the country became occupied, 
and my recollection is that they went to a neutral country. I can’t be 
certain at the moment. 

Mr. Jupp. Hitler’s officials didn’t interfere with their freedom of 
movement ¢ 

Mr. Brcxer. No; they were permitted to move. 

Mr. Jupp. So in a sense even he granted them diplomatic immunity, 
no matter what the nationality of the various judges was. 

Mr. Brecker. In effect, yes, sir. Although strictly speaking that 
was the Permanent Court of International Justice, as you know. 

Mr. CarnaHan. Had you finished ? 

Mr. Meyer. Yes. 

Mr. Carnanuan. Are France and Italy the only two countries who 
have granted the immunity ? 

Mr. Becker. Those are the only two of which I am aware; yes, sir. 

Mr. CarnaHan. The Secretary’s letter states that implementation 
of the resolution has been undertaken by some United Nations mem- 
bers. Do you have any information on countries who might be con- 
sidering extending this immunity ? 

Mr. Becker. I am informed, Mr. Chairman, that France and Italy 
are the only two countries where there has been any necessity to 
consider the question in that those are the only countries other than 
Holland in which judges reside; and in Holland they have immunity 
under a headquarters agreement in that country; and one of the rea- 
sons perhaps for great delay here is a lack of indication that any 
members of the Court were moving to the United States. That may 
ge the delay since 1946 of taking any action here. 

r. CarNAHAN. Ordinarily do the judges have dual residence, in 
their own country and then come to The Hague only during the meet- 
ings of the Court ? 

Mr. Brecker. My understanding is that a number of them don’t 
even reside in their own country, although a number of them reside 
outside of Holland. 

I think the reason for that is that they are supposed to be available 
at all times and some of them are so far distant that it would really 
be an inconvenience to maintain a dual residence. 
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Mr. Jupp. Do you know of any place, any country, that has con. 
sidered the matter and refused to grant nes diplomatic immunity? 

Mr. Becker. I am aware of none, Dr. Judd, and I doubt very much 
that there have been any. 

Mr. Carnauan. Mr. Coffin. 

Mr. Corrtn. Has this a bearing on the decision of the judges as to 
where they will locate? Thats, how important is this to them ? 

Mr. Brecker. I think as a matter of prestige it may be a factor that 
they would consider. As we pointed out earlier, they have a lar 
degree of diplomatic immunity already, but they still are not of the 
same status as the full-fledged diplomats of other countries, and they 
might be reluctant under those circumstances to come here. 

Mr. Corrin. Isn’t the major factor not what they want or request 
put what we deem is appropriate 

Mr. Becker. That is much to the point, Congressman. I think that 
is the important factor. 

Mr. Carnanan. What prompted the resolution in the General As- 
sembly in connection with this subject? 

Mr. Becker. I believe, Mr. Chairman, it was just a desire to in- 
crease the prestige of the Court, to accord it that type of prestige. 

Mr. Carnanan. Are there further questions? 

Mr. Founrarn. Mr. Chairman, I would like to ask one further ques- 
tion—we are in executive session, aren’t we ? 

Mr. CarnaHANn. No, this is an open session. If you care to we 
will go into executive session, if you like. If there is any question 
you want to ask that you wouldn’t want to ask in open session. 

Mr. Fountarn. I would not want to ask this in open session. 

Mr. CarnaHAN. We will go into executive session in a few minutes. 

Are there further questions that any of you care to ask in open 
session ¢ 

Mr. Corrrn. I will ask just one. I think some of our members 
might be interested in tax liability. 

re they subject to paying any income taxes to our Government? 

Mr. Becker. They are exempt from income tax now under section 
4, Public Law 291. 

Mr. Corrrn. So there would be no problem of any attempt bei 
made to collect and their diplomatic immunity defeating any su 
attempt. 

Mr. Becker. There would be no problem. 

Mr. Corrtn. If they owned property here, would the property be 
subject to process in the event of nonpayment of property tax ? 

hese are undignified questions, I realize. 

Mr. Brecker. The reason I am hesitating, Mr. Congressman, is 
this: As far as their home is concerned, the answer is “No.” They 
would not be protected from process. 

Mr. Fascety. It would be in Florida. 

Mr. Becker. If they have an office either in their home or if they 
had on office for working on the business of the Court, whether that 
wouldn’t be regarded as an establishment of the Court and entitled 
to diplomatic immunity as such. 

Mr. Corrin. Their residence would be subject to levy ? 

Mr. Becker. That is my understanding. 
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Mr. CarnanAn. If there are no further questions we will go into 
executive session to give the members of the committee a chance to 
discuss the proposed legislation and decide what you want to do with 
it. 

We will go into executive session at this time. 

(Whereupon, at 3:05 p.m., the committee proceeded in executive 
session. ) 7 

EXECUTIVE SESSION 


Mr. CaRNAHAN. We are now in executive session. 

Mr. Fountain. “te 

Mr. Fountratn. Have you had many situations where diplomatic 
envoys have abused their privileges and immunities? . 

Mr. Becker. In relation to the number of representatives we have 
here, and the number of people who are covered, my answer to that 
question would be “No.” Relatively few. We have some from’time 
to time. There are speeding cases or cases where they get into diffi- 
culties but I would not say that it is a serious problem that we have. 

Mr. Founratn. I ask the question because I believe last year, or 
maybe a couple years ago, I read several articles in the newspaper 
indicating that certain diplomatic representatives had received. as 
many as 200 or 300 traffic tickets—I believe it was 200 or 300. Any- 
way, the number was great—which they just completely ignored— 
which they had a right to ignore, I guess. 

Mr. Brecker. They have the technical right to ignore that type of 
thing; but the Department, where they get a case of that. type,.will 
speak to the Ambassador and ask him to see that that man does not 
abuse his privileges and if it became serious enough we would just ask 
that he be sent home. 

Mr. Founrarn. That was my next question and you have already 
answered it. . 

That is all, Mr. Chairman. 

a CarNnaHAN. Are there further questions that you want to ask 
now ' 

Mr. Jupp. Can we really ask another country to send home whom- 
ever they have sent to be their representative at the U.N.? It seems 
we objected to some man who we believed was using his U.N. status 
to carry on espionage here, and we asked for his withdrawal. 

Mr. Becker. I think there is a specific provision in the Headquartters 
Agreement with respect to that, because that is U.N. territory. 

Mr. Fascetu. How about operating a business ¢ 

Mr. Becker. I think if he operated a business that) would have 
nothing to do with his immune status. 

Mr. Fascetx. It isn’t considered an infraction of his position? 
Suppose you have an envoy or diplomat who comes over here repre- 
senting his government and then engages in private business? 

Mr. Jupp. Such as smuggled-in te 

Mr. Fascety. I mean legitimate. 

Mr. Founrarn. Like running a jewelry store. 

Mr. Fasceti. Have we never had that problem ? 
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Mr. Becker. I would like to read the provision in the Headquarters 
Agreement with respect to abuse of privilege and I am quoting from 
section 13(b) : 

In case of abuse of such privileges of residence by any such person in activi- 
ties in the United States outside his official capacity it is understood that the 
privileges referred to in section 11 shall not be construed to grant him exemption 
from the laws and regulations of the United States regarding the continued 
residence of aliens provided that— 


and then the statute has some limiting provisions—one, for example— 


No proceeding shall be instituted under such laws or regulations to require any 
such person to leave the United States except with the prior approval of the 
Secretary of State of the United States, 

and things of that general type, so you would have under that Head- 
quarters Agreement a chance to have the man deported if he really 
abused his privileges. 

Mr. CarnaHANn. Does the State Department have a rather strong 
conviction on this thing? 

Mr. Becker. It is a strong conviction, Mr. Chairman, that we feel 
it would be very, very desirable to have these privileges and immuni- 
ties granted to these Judges. It is a part of our very strong feeling of 
desiring to have more use of the International Court and more inter- 
national respect for the International Court and its activities. 

Mr. Carnanan. And you see no unusual chances of the development 
of undesirable situations as a result of extending these immunities! 

Mr. Broker. I can see none, Mr. Chairman. 

Mr. CarRNAHAN. Do all the representatives of the United Nations 
have to be admitted to this country? Do they have to apply for it! 

Mr. Brecker. The representatives of the United Nations are en- 
titled as a right to enter the country in order to proceed to the head- 
quarters of the United Nations but a judge of the International Court 

oesn’t have a corresponding provision unless he is going to visit the 
United Nations for some purpose but if he merely wanted to enter the 
United States to reside, let us say, in Connecticut, he wouldn’t have 
any absolute right under this statute or under any other statute to 
enter the United States. He would have to go through the regular 
procedures. 

Mr. Carnanan. The regular procedures of being admitted. 

Mr. Becxer. Of being admitted, yes, sir. 

Mr. Carnawan. Are there further questions that you would like 
to ask while these gentlemen are here? 

We are going to continue to give you a chance to discuss the matter 
just in the committee. 

Mr. Meyer. I was thinking of something like you mentioned, Mr. 
Chairman. Suppose there was some satellite country and there was 
one very unpopular figure in this country. He was an unpopular fig- 
ure in our country but in his country he would eventually become a 
judge. Wouldn’t it create an embarrassing international incident if 
we refused to let him come here when we have the law that way, or 
something of that type? 

Mr. Brecker. That possibility exists under existing law, Congress- 
man, and we are advocating no change in the law in that regard. 

Mr. Meyer. That is logical 
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Mr. CarnaHAN. That is if any of the judges of the Court wanted 
to reside in this country they could apply for admission but they 
wouldn’t have these additional immunities unless we pass this legis- 
lation ¢ 

Mr. Becker. That is correct, sir. 

Mr. Corrin. Mr. Chairman, one technical question: On page 2 of 
the letter we have a reference made to section 7(b) of the International 
Organizations Immunities Act, which sets up certain immunities that 
judges are entitled to when they perform their official duties. The 
letter continues by saying that this might not apply to a judge while 
he is in residence in the United States. 

Is not the intent of this legislation to give to that judge the same 
immunities that he enjoys under section 7(b) of the International 
Organizations Immunities Act ? 

Mr. Becxer. The objective of the legislation we are requesting is to 
supplement the privileges and immunities poe under the existing 
section 7(b) beeause section 7(b) is limited to where they are actin 
in their official capacity and the action is within their functions, an 
our legislation would protect them at all times and you would not even 
have to make the inquiry as to whether they are acting in their official 


sg . My 
r. Corrin. But as far as the privileges and immunities which are 
granted by this legislation are concerned, they are the same the judges 
have under 7(b), assuming the judge is performing his duties. 

Mr. Becker. That is correct, sir. 

Mr. Corrrn. My question therefore is whether, when we pass legis- 
lation, according to the judges the same privileges and immunities as 
are accorded to diplomatic envoys accredited to the United Stniet 
are those the same privileges and immunities that section 7(b) covers 
And I am not raising the question of performing one’s duties. 

Mr. Becker. I neatetinnd what you mean now. I am sorry. 

The answer to your question is “yes.” It is the same privileges. 

Mr. Corr1n. We are not broadening it beyond 7(b) ? 

Mr. Becker. That is right, sir. 

Mr. CarnaHAN. I wish you would submit for the record the priv- 
ileges that we will be granting by the enactment of this legislation. 
Would that be too tedious ? 

Mr. Becker. That would not be too tedious, Mr. Chairman, and J 
will be glad to submit that for the record. 

(The information requested is as follows :) 


IMMUNITIES OF FOREIGN REPRESENTATIVES IN THE UNITED STATES 
FOREIGN DIPLOMATIC PERSONNEL AND ESTABLISHMENTS 


Civil and criminal jurisdiction.—Foreign diplomatic personnel accredited to 
the United States and members of their suites notified to and received by the 
Department are immune from arrest or imprisonment, and their goods and 
chattels may not be distrained, seized, or attached. Any person who sues out a 
process against such diplomatic officers or members of their suite, or against 
their goods and chattels, or who assaults a diplomatic officer is liable to fine 
and imprisonment. 

Inviolability of diplomatic premises.—Hxcept in cases of public emergency, 
such as a fire or other disaster, the premises of foreign diplomatic missions in 
the United States are considered inviolable. An act * * * prohibits the dis- 
play of any placard or device designed to intimidate or ridicule any foreign 
government, its officers or representatives, its political or economic acts, or its 
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views and purposes nearer than 500 feet of the diplomatic establishment. It 
further prohibits the congregation of persons within 500 feet of the premises of 
a mission for such purposes. However, this legal prohibition against congrega- 
tidn and display does not forbid legitimate picketing which arises out of a bona 
fide labor dispute regarding the alterations, repair, or construction of buildings 
occupied by foreign representatives. 


CusTOMS PRIVILEGES ENJOYED BY ForREIGN REPRESENTATIVES IN THE UNITED STATES 
ENTRY OF BAGGAGE ON ARRIVAL IN THE UNITED STATES 


Free entry for all foreign representatives——Upon application to the Depart- 
ment’ of State and appropriate instructions from the Treasury Department 
in each instance, the privilege of admission free of duty is extended to the 
baggage and effects of foreign diplomatic and consular officers and em- 
ployees * * * including their families, suites, and servants. Such privileges 
are, however, based on, and subject to, strict reciprocity on the part of foreign 
governments and may be modified or changed if foreign governments do not 
accord like privileges to American representatives abroad. 

Entry expedited—Customs officials of the United States are enjoined against 
detaining or inconveniencing foreign diplomatic officers accredited to the United 
States (members of embassies and legations) * * *. It should be pointed out in 
this regard that the mere possession of a diplomatic passport (which is issued 
primarily for immigration purposes) is not sufficient in and of itself to identify 
a foreign official as a diplomatic officer. Customs officers have been instructed 
to look further at the credentials of alien officials before according full diplo- 
matic treatment in view of the fact it is common knowledge that certain coun- 
tries issue diplomatic passports to nationals of their countries who are not diplo- 
matic officers. 

Importation of articles for official use-——Costumes, regalia, and other articles, 
including office supplies and equipment, for the official use of members and 
attachés of foreign embassies and legations, consular officers, and other repre- 
sentatives of foreign governments, are accorded free entry under the usages of 
international courtesy, provided that the country which any such person repre- 
sents accords like privileges to corresponding officials of the United States. 

Packages containing official documents.—Packages bearing the official seal of 
a foreign government with which the United States has diplomatic relations, 
accompanied by certificates under such seal to the effect that they contain only 
official communications and documents, are admitted free of duty without cus- 
toms exaininations. 

Free admission for articles imported for exhibition purposes.—Importation of 
articles of foreign countries, if they are to form part of an exhibit in a diplomatic 
mission or consulate, may also be admitted free of duty, upon proper request 
by .the foreign mission in Washington to the Chief of Protocol, Department of 
State, provided that they are not intended for sale or commercial distribution. 


IMPORTATION OF ARTICLES FOR PERSONAL USE 


General.—The privilege of importing free of duty articles for their personal 
or family use during their official residence in the United States is accorded to 
all foreign diplomatic officers of the embassies and legations in Washington * * *, 
Free entry privileges in the United States are accorded unconditionally in that 
any articles (including automobiles) which have been imported may be later 
sold at any time without the payment of customs duties, nor is there any quota 
system in effect in the United States. The procedure for obtaining the release 
from: the customs authorities is by note from the mission concerned to the Chief 
of Protocol of the Department of State in each instance. 

Customs examination.—Articles which are sent through the mails and addres- 
sed to ambassadors, ministers, or chargés d’affaires representing foreign govern- 
ments in the United States, and which are intended for their personal use, are 
delivered to the addressee without submision to customs officers for inspection. 
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Tax EXEMPTIONS GRANTED BY UNITED STATES TO FOREIGN REPRESENTATIVES 


PROPERTY OWNED BY FOREIGN GOVERNMENTS 


Real property in the District of Columbia.—Property in the District of Colum- 
bia owned by foreign governments and used for embassy or legation purposes is 
exempt from general taxes and special taxes or assessments. The property must 
actually be used for embassy or legation purposes in order to gain the exemption 
and not merely be held as a vacant lot. Real property in the District of Cé- 
lumbia is assessed on July 1 of each fiscal year, and taxes which have been 
assessed on that date cannot be remitted for any portion of the fiscal year. The 
payment of water rent is required in all cases, as this is not regarded as a tax, 
but the sale of a commodity. 

Real property outside the District of Columbia.—The taxation of real property 
owned by foreign governments and used for consular or other purposes in the 
various States is a local matter and, accordingly, each case requires separate 
consideration. Some localities accord exemption to property owned by a foreign 
government on the basis or reciprocity, while others accord exemption only on 
the basis of specific treaty provisions to that effect. Should a case arise in regard 
to the taxation of real property owned by a foreign government in one of the 
several States, the Department would communicate with appropriate authorities 
of the State concerned and request that, as a matter of international comity, 
treatment be extended similar to that accorded by the foreign government con- 
cerned to our property abroad. 


AUTOMOBILES OWNED BY FOREIGN GOVERNMENTS IN THE DISTBICT OF COLUMBIA 


Automobiles used by diplomatic and consular offices—Registration fees and 
taxes are not imposed on automobiles owned by foreign governments which are 
used by diplomatic and consular offices in the District of Columbia, free license 
plates being issued for such cars. 

Automobiles used by foreign government agencies other than diplomatic or con- 
sular ofices.—No registration fees or taxes are imposed on automobiles owned by 
foreign governments and used by agencies other than diplomatic or consular 
offices, but a charge is made in this case for license plates. 


BEAL AND PERSONAL PROPERTY OWNED BY FOREIGN REPRESENTATIVES 


Personally owned real property in the District of Columbia.—The personally 
owned real property of a foreign diplomatic or consular officer or employee, wheth- 
er used for official purposes or for residence, is subject to taxation in the District 
of Columbia. A house, owned by such officials, but rented out, is also subject to 
taxation, since the tax on real property is imposed upon the owner of the property 
and not upon the tenant. 


Personal property taxes 


Personal property taz in the District of Columbia.—At the present time the only 
personal property tax in the District of Columbia is that which is levied upon 
individuals or firms engaged in business. There is no tax assessed against the 
personal or household effects of the ordinary householder. However, should a 
property owner rent out furnished premises he would be liable for the furnishings 
thereof since this would constitute being “engaged in business” within the scope 
of the present District of Columbia Revenue Act. Should a diplomatic officer or 
employee lease furnished premises to another individual he would be subject to 
the tax on the furnishings of the leased property since it is the view of the Dis- 
trict of Columbia Government that exemption from taxation ceases when the 
privileged individual engages in business. 


AUTOMOBILE TAXES AND FEES IN THE DISTRICT OF COLUMBIA 


Egisting taxes and fees on automobiles.—The following taxes and fees on auto- 
mobiles are in effect in the District of Columbia : 
(a) Fees for registration. 
(b) Fees for drivers’ licenses. 
(c) Excise tax on automobile titles. 
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Foreign representatives exempt with certain exceptions.—Diplomatic officers 
and consular officers attached to the diplomatic missions residing in the District 
are exempt from all the taxes and fees mentioned in the above sections. 


SOCIAL SECURITY TAXES 


All foreign diplomatic and consular officers and employees assigned to the 
United States and paid by foreign governments are excluded from the benefits of, 
and exempt from the taxes levied under, the Social Security System. 


FEDERAL EXCISE TAXES 


Diplomatic exemption from certain types of excise taxes 


Members of diplomatic missions erempt.—Foreign ambassadors, ministers, and 
other duly accredited diplomatic representatives of foreign governments, to- 
gether with the members of their families living with them, and members of their 
staffs, including attachés, secretaries, and clerks (but not servants), who are not 
citizens of the United States, nor permanent residents of the United States in an 
immigrant status, and who are nationals of the country of the diplomatic mis- 
sion where employed, are not required to pay Federal excise taxes, the legal inci- 
dence of which would otherwise fall upon them, regardless of whether the trans- 
action is official or personal. 

Kinds of taxes included in exemption.—This category of excise taxes in- 
cludes: taxes on admissions and dues under chapter 33 of the Internal Revenue 
Code; the tax on safe deposit boxes under chapter 33 of the code; the taxes on 
telegraph, telephone, radio, and cable facilities under chapter 33 of the code; 
the tax on transportation of persons under chapter 33 of the code; the tax 
on transportation of property under chapter 33; and the documentary stamp 
taxes relating to the issuance and transfer of shares of stock and corporate 
securities and relating also to certain foreign insurance policies, passage tickets, 
and conveyance of realty sold, imposed under chapter 34 of the code. 


DIPLOMATIC EXEMPTION FROM MANUFACTURERS’ AND RETAILERS’ EXCISE TAX 


Necessity of purchasing from manufacturer.—Diplomatic representatives and 
their staffs * * * are also exempt from the payment of manufacturers’ and 
retailers’ excise taxes, regardless of whether the articles are purchased for official 
or personal use. However, to obtain exemption from the manufacturers’ tax, 
diplomatic officers and members of their staffs must purchase such articles direct 
from the manufacturer or factory branch, and not from a dealer or retailer. 

Article to which manufacturers’ excise taw applies —Manufacturers’ excise 
taxes are imposed on sales by the manufacturer of many articles, including 
firearms, automobiles, tries and tubes, gasoline and lubricating oil, radio and 
television sets, phonographs and records, musical instruments, refrigerators, 
air conditioners, certain sporting goods, electric, gas, and oil appliances, cameras 
mae photographic equipment, fountain pens, mechanical pencils, and cigarette 
lighters. 

Federal tax on gasoline and oil.—The Federal tax on gasoline and lubricating 
oil is also a manufacturers’ excise tax. Exemptions may be obtained only when 
persons entitled to such exemption purchase the gasoline and oil from a manu- 
facturer, producer, or importer. Diplomatic officers and employees and consular 
officers attached to the diplomatic missions in the District of Columbia are 
exempt from the District tax on gasoline when it is purchased from a producer 
or importer. There is no District tax on lubricating oil. A number of the States 
grant exemption from State gasoline taxes to diplomatic and consular officers 
on the basis of reciprocity. 

Retailers’ excise tax on sale of certain articles.—Retailers’ excise taxes are 
imposed on sales by the retailer of a number of articles including luggage, 
handbags, pocketbooks, wallets, jewelry, furs, toilet preparations, and diesel fuel 
for use in diesel-powered highway vehicles. Only personnel of the diplomatic 
missions are entitled to exemption from the indirect retailers’ excise tax as in 
the case of the manufacturers’ excise case discussed in the preceding sections. 
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ESTATE AND INHERITANCE TAXES 


The Federal estate taw.—Upon the death of a foreign diplomatic representa- 
tive duly accredited to the United States, who at that time was neither domiciled 
in nor a citizen of the United States, the Federal estate tax is not applied to 
personal property used by him in the conduct of his official mission and reason- 
ably required for that purpose. This exemption, however, does not extend to 
personal property not so used (such as bonds, shares of corporate stock and 
other investment property) or to real property situated in the United States, 
nor does it extend to the estates of deceased consular officers. 

The District of Columbia inheritance taw.—The District of Columbia holds 
that there can be no exemption from payment of the local inheritance tax in 
view of the fact that this type of tax is levied upon the beneficiary of the estate 
of the deceased diplomat and not upon the diplomat himself or his estate. 


FEDERAL INCOME TAXES 


The wages, fees, or salary of an employee of a foreign government, includ- 
ing a consular or other officer or a nondiplomatic representative, or an em- 
ployee of an international organization, received as compensation for official 
service to such government or international organization are exempt from Fed- 
eral income tax provided that— 

(a) Such employee is not a citizen of the United States; 

(b) Such services are of a character similar to those performed by em- 
ployees of the Government of the United States in foreign countries; 

(c) The foreign government whose employee is claiming exemption 
grants an equivalent exemption to employees of the Government of the 
United States performing similar services in such foreign country; and 

(d) Such employee is not an alien who has been admitted into the 
United States as a permanent resident and who, in this connection, has 
filed a waiver of all rights, privileges, and immunities urder section 247(b) 
of the Immigration and Nationality Act. 


MISCELLANEOUS FEDERAL AND LOCAL TAXES 


Tax on dog licenses in the District of Columbia.—By order dated July 8, 1921, 
the Collector of Taxes of the District of Columbia is authorized to issue dog 
licenses to foreign diplomatic officers without charge, 

Head taw.—Diplomatic representatives, their families, members of their staffs, 
including employees of embassies and legations, consular officers stationed 
throughout the United States, and members of their families and staffs are 
exempt from the payment of the head tax when entering the United States. 

Mr. CarnaHwan, Mr. Fascell. 

Mr. Fasceit. No questions, Mr. Chairman. 

Mr. Carnauan. Are there further questions ? 

(No response. ) 

Mr. Carnauan. If not, Mr. Secretary, we appreciate your coming 
here and giving us your explznation. 

We will proceed with only the members of the committee present. 

(Whereupon, at 3:15 p.m., the subcommittee adjourned.) 
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APPENDIX 


DEPARTMENT OF STATE, 
Washington, March 19, 1959. 
Hon. A. 8S. J. CARNAHAN, 
House of Representatives, Washington, D.C. 


Dear Mr. CARNAHAN: Subsequent to the hearings on the proposed legislation 
to extend diplomatic privileges and immunities to judges of the International 
Court of Justice, your staff requested the following additional information: 

(1) Do the privileges and immunities provided for in the proposed legislation 
extend to the families and suites of judges of the International Court of Justice? 

(2) What is included in the “territory of the United States” as used in the 
proposed legislation? 

(3) What is the origin and composition of the International Court of Justice; 
what is its relationship to the United States? 

The question whether the privileges and immunities enjoyed by diplomatic 
envoys in the United States are also applicable to their families and suites is 
dependent on the particular privileges or immunity involved. In a separate 
communication there is indicated in detail the nature and scope of the privileges 
and immunities granted by the United States to diplomatic envoys accredited 
to it. In the materials reproduced there, the applicability of privileges and 
immunities to families and suites is set forth. 

It is pertinent to mention, in passing, that the families and suites of judges of 
the International Court: of Justice are specifically included within the benefits 
conferred by sections 3 and.7(a) of the International Organizations Immunities 
Act (59 Stat. 669 (1945), 22 U.S.C. 288 (1952)). The former section concerns 
customs duties and internal revenue taxes imposed upon or by reason of importa- 
tion; the latter section concerns laws regulating entry and departure from the 
United States, alien registration, fingerprinting, and the registration of foreign 
agents. 

The term “territory of the United States” in the proposed legislation also 
appears in section 15 of the Headquarters Agreement between the United States 
and the United, Nations, which grants privileges and immunities, identical to 
those sought in the proposed legislation, to the principal resident representatives 
to the United Nations of member states and to certain members of their staffs. 
(Agreement regarding the headquarters of the United Nations, June 26, 1947, 
61 Stat. 3416, TIAS 1676.) A corresponding provision appears in article 105 
of the Charter of the United Nations, which provides that the Organization shall 
enjoy “in the territory of its Members” privileges and immunities necessary for 
the fulfillment of purposes of the United Nations. It is the Department’s view 
that the phrase “territory of the United States’, as used in article 15 of the 
Headquarters Agreement and in the proposed legislation, would comprise all 
territory under the sovereignty of the United States. 

The International Court of Justice is termed by Article 92 of the Charter of 
the United Nations “the principal judicial organ of the United Nations.” The 
statute of the International Court of Justice is based upon the statute of the 
Permanent Court of International Justice to which the present Court is the suc- 


cessor. 

‘’he Court is composed of 15 judges elected by the Security Council and the 
General Assembly of the United Nations. No two judges may be nationals of 
the same state. Article 2 of the statute of the Court requires that the Court 
be “a body of independent judges, elected regardless of their nationality from 
among persons of high moral character, who possess the qualifications required 
in their respective countries for appointment to the highest judicial offices, or 
are jurisconsults of recognized competence in international law. Article 9 of 
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the statute states the objective that the Court as a whole be representative of 

the main forms of civilization and the principal legal systems of the world. 
The present composition of the Court is as follows: 

Mr. Helge Klaestad, President, Norway 

Sir Muhammad Zafrulla Khan, Vice President, Pakistan 


Judges: 
J. G. Guerrero, El Salvador 
J. Basdevant, France 
G. H. Hackworth, United States of America 
B. Winiarski, Poland 
A. H. Badawi, United Arab Republic 
E. C. Armand-Ugon, Uruguay 
F. I. Kojevnikov, U.S.S.R. 
Sir Hersch Lauterpacht, United Kingdom 
L. M. Moreno Quintana, Argentina 
R. Cordova, Mexico 
V. K. Wellington Koo, China 
J. Spiropoulos, Greece 
Sir Percy Spender, Australia 


In some cases the Court may include a greater number of judges than 15, 
Article 31 of the statute permits a state of which no national is a member of the 
Court to choose a person to sit as judge in the event it is a party to a case in 
which a national of another party is a judge. 

Pursuant to Article 93 of the Charter, the United States, as a member of the 
United Nations, is ipso facto a party to the statute of the Court. By a declara- 
tion signed by the President, the United States has recognized the compulsory 
jurisdiction of the Court in certain categories of legal disputes, subject to several 
reservations. (Declaration on the part of the United States, August 14, 1946, 
61 Stat. 1218, TIAS 1598.) 

As a member of the General Assembly and the Security Council the United 
States participates in the election of judges to the Court. A national of the 
United States, Green H. Hackworth, former Legal Adviser of the Department 
of State, has been a member of the Court since its inception. The United States 
contributes to the expenses of the Court as a part of its regular assessment for 
the expenses of the United Nations. 

Should you wish additional information on these or other aspects of the 
proposed legislation, I will be happy to provide it. 

Sincerely yours, 
Lortus BECKER, 
The Legal Adviser. 


x 











